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CUSTODIAN OF RECORDS - § 610.023.1
• Each public governmental body is to
appoint a custodian who is to be
responsible for the maintenance of that
body's records.
• The identity and location of a public
governmental body's custodian is to be
made available upon request.

LOCAL POLICY - § 610.028.2
• Each public governmental body shall
provide a reasonable written policy in
compliance with sections 610.010 to
610.030, open to public inspection,
regarding the release of information on
any … record …

IMMUNITY - § 610.028.2
• … any member or employee of the public
governmental body who complies with
the written policy is …
– not guilty of a violation of the provisions of
sections 610.010 to 610.030 or
– subject to civil liability

• for any act arising out of his adherence to
the written policy of the agency.

RECORDS OPEN UNLESS - § 610.011
1. It is the public policy of this state that
… records … of public governmental
bodies be open to the public unless
otherwise provided by law. …
•
2. Except as otherwise provided by
law, … all public records of public
governmental bodies shall be open to the
public for inspection and copying as set
forth in sections 610.023 to 610.026 ….
•

OPEN UNLESS PT.2 - § 610.022.5
• Public records shall be presumed to be open
unless otherwise exempt pursuant to the
provisions of this chapter.

§ 610.010(6)
• BUT FIRST WE HAVE TO KNOW WHAT A
“PUBLIC RECORD” IS –
• (6) "Public record", any record, whether
written or electronically stored, retained by or
of any public governmental body …
OK all that seems familiar but why are we talking
about it in this session? ….

BIG UPDATE: ‘RETAINED’
• Sansone v. Governor of Mo. 648 S.W.3d 13 (Mo.
App. 2022).
• Sunshine Law does not impose any obligation to
create new “records” (exception: meeting minutes).
• Nor does it impose the obligation to keep (or
“retain”) them.
• This obligation to create and retain any “record” is
determined and enforced by other laws.

For example: Chapter 109 RSMo:
•

•
•

An “agency” must “make and maintain records containing adequate and
proper documentation of the organization, functions, policies, decisions,
procedures and essential transactions of the agency designed to furnish
information to protect the legal and financial rights of the state and of
persons directly affected by the agency's activities.”
Chapter 109 is not enforced via Sunshine Law remedies.
Side Note Suggestion for Districts: Consider whether you are retaining
records just for the sake of the Sunshine Law, and not by virtue of a
Retention Schedule or other independent obligation. Think about how
your data governance practices related to what gets “retained” and is
therefore a “public record.”

BIG UPDATE PART 2
• If a record was never “retained” it cannot be a
“public record” now.
• Even if a record was retained at one time but is
gone now, it’s not a “public record” now.
• ERGO: you are not its Custodian of Records –
nobody is. There is no “public record” to see or
copy.
• PRO TIP: The easiest (when true) Sunshine Law
response is: “We do not have a public record
responsive to this request.”

§ 610.010(6) – “PUBLIC RECORD” EXCLUSION

• … The term "public record" shall not include
any internal memorandum or letter received
or prepared by or on behalf of a member of a
public governmental body consisting of
advice, opinions and recommendations in
connection with the deliberative decisionmaking process of said body, unless such
records are retained by the public
governmental body or presented at a public
meeting. …

CLOSED PUBLIC RECORDS § 610.021
• Except to the extent disclosure is
otherwise required by law, a public
governmental body is authorized to close
… records …
• …to the extent they relate to the following:
– [reasons (1) through (24) that you all know]

HAVING CUSTODY OF ALL THE
“PUBLIC RECORDS” - § 610.023.1
• Each public governmental body is to
appoint a custodian who is to be
responsible for the maintenance of that
body's records.
• The identity and location of a public
governmental body's custodian is to be
made available upon request.

WHEN YOU HAVE “PUBLIC RECORDS” IN YOUR “CUSTODY” AND YOU
HAVE CLOSED SOME “PUBLIC RECORDS” BY POLICY - § 610.024.1

• If a public record contains material which is not exempt
from disclosure as well as material which is exempt
from disclosure, the public governmental body shall
separate the exempt and nonexempt material and make the
nonexempt material available for examination and
copying.
NOTE: The MO Supreme Court says this is a continuing
obligation applicable to every “public record” – it is not
dependent on whether there is a pending access request.
For this reason, said the Court, legal costs for doing the
analysis and separation are not qualified “copying fees”
that can be passed through to the requestor.

§ 610.023.2
•

2. Each public governmental body
shall make available for inspection and
copying by the public of that body's public
records. …

• PRO TIP: Also, you do not have to create a new
“public record” that doesn’t otherwise exist.

§ 610.023.3
3. Each request for access to a public record
shall be acted upon as soon as possible, but
in no event later than the end of the third
business day following the date the request is
received by the custodian of records of a public
governmental body. …
• PRO TIP: If it never gets to the COR, or if it
doesn’t seek “access to a public record,” then
Day 1 never comes.
•

§ 610.023.3
• … If records are requested in a certain
format, the public body shall provide the
records in the requested format, if such
format is available.

§ 610.023.3
• … If access to the public record is not
granted immediately, the custodian shall
give a detailed explanation of the cause for
further delay and the place and earliest
time and date that the record will be
available for inspection. …

§ 610.023.3
• … This period for document production
may exceed three days for reasonable
cause.
• NOTE: as shown in the following 2 cases,
it’s hard to tell what suffices for this.
• The more detailed and reasonable (as well
as hopefully factually accurate in
hindsight) the better.

DETAILED EXPLANATION - version 1
•
•

•
•
•

•

Sansone v. Governor of Mo. 648 S.W.3d 13 (Mo. App. 2022).
The Governor's Office responded to Sansone's December 20, 2017 request within three business
days. In its response, the Governor's Office stated, "We are in the process of reviewing parts 1-5 of
your request, and we anticipate that we will be able to provide a response or a time and cost
estimate (if applicable) for records you have requested in no more than twenty business days. We
will contact you at that time."
Sansone argues this response was deficient because the Governor's Office failed to include a
detailed and reasonable explanation for the delay.
The Governor's Office's stated reason for the delay was that it was "in the process of reviewing" all
of Sansone's five requests for records.
Ultimately, the only public record in existence that Sansone requested and did not receive access to
within three business days was Greitens's personal cell phone number. The record indicates that
Madden had never before received a Sunshine Law request for an employee's personal cell phone
number, and she sent the request to the general counsel's office.
Given that (1) this was the first time that Madden had received such a request, (2) the disclosure of
a public governmental agency employee's personal cell phone number in response to a Sunshine
Law request is an issue of first impression in Missouri, and (3) Sansone's requests were made right
before the Christmas and New Year's holidays, when employees with information relevant to
Sansone's requests may have been on vacation, that the Governor's Office needed more than three
business days and up to twenty business days] to review his requests was reasonable.

DETAILED EXPLANATION – version 2
•
•

•

•
•

Gross v. Parson, 624 S.W.3d 877 (Mo. 2021)
Gross alleges the Governor's Office violated section 610.023.3 when it
advised Mr. Gross it would take at least 120 business days to produce
documents responsive to his first request without providing him with a
detailed explanation as to why it required at least 120 business days. …
In this Court, the Governor's Office explains the 120-business-day estimate
was reasonable, as a matter of law, because Mr. Gross's request was
"voluminous and complex“ and the estimate of "120 business days to
research and process [the] documents [was] based on a review rate of 150
documents per hour at 10% of th[e] employee's time."
[W]hile it may have constituted a "detailed explanation" of the cause for
delay, the Governor's Office did not provide this explanation to Mr. Gross.
Because section 610.023.3 requires a public governmental body to provide
a "detailed explanation" when records are not immediately made
available and the pleadings do not show the Governor's Office did so, the
Governor's Office was not entitled to judgment, as a matter of law, from
the face of the pleadings.

DENIAL OF ACCESS - § 610.023.4
•

4. If a request for access is denied, the
custodian shall provide, upon request, a
written statement of the grounds for such
denial. Such statement shall cite the
specific provision of law under which
access is denied and shall be furnished to
the requester no later than the end of the
third business day following the date that the
request for the statement is received.

CAN WE CLOSE THIS RECORD OR NOT?
§ 610.027.6
• A public governmental body which is in doubt about the
legality of closing a particular … record … may bring suit at
the expense of that public governmental body in the circuit
court of the county of the public governmental body's
principal place of business to ascertain the propriety of any
such action, or seek a formal opinion of the attorney general
or an attorney for the governmental body.
• There is a costs-benefits analysis at play that will have to depend on
what’s at stake.
• You do not have to wait for a request to use any of these.
• If the requestor is a party to a case of this kind, the decision will
bind the requestor.
• In other cases it will not, but following formal legal advice will aid in
showing any improper closure was not “knowing” or “purposeful”
(civil penalties).

DENIAL OF ACCESS - § 610.023.4
– Read carefully:
– provide, upon request, a written statement of the
grounds for such denial … no later than the end
of the third business day following the date that the
request for the statement is received.
– Such statement shall cite the specific provision of
law under which access is denied [i.e., why it’s
closed]
– NOTE: This is a different 3-day period triggered
only by a request to the COR that follows a denial.

§ 610.021.1(1) – FEES FOR MAKIN’
COPIES OF REGULAR PAPER RECORDS
ONTO MORE REGULAR PAPER
•

(1) Fees for copying public records … shall not
exceed ten cents per page for a paper copy not
larger than nine by fourteen inches, …

– with the hourly fee for duplicating time not to exceed
the average hourly rate of pay for clerical staff of the
public governmental body. …
– Research time required for fulfilling records requests
may be charged at the actual cost of research time. …
– Based on the scope of the request, the public
governmental body shall produce the copies using
employees of the body that result in the lowest
amount of charges for search, research, and
duplication time. …

§ 610.021.1(1) – FEES FOR MAKIN’
COPIES OF REGULAR PAPER RECORDS
ONTO MORE REGULAR PAPER
… Prior to producing copies of the
requested records, the person making the
request may request the governmental
body to provide an estimate of the cost to
the person requesting the records.
• Note: so this is how you develop your
estimate for paper-to-paper copying. For
every other method, estimate per next
method …
•

§ 610.021.1(2) – FEES FOR EVERY
OTHER WAY OF GETTING SOMEBODY
THEIR OPEN PUBLIC RECORDS:
(2) Fees for providing access to public
records
• … maintained on computer facilities,
• … recording tapes or disks, videotapes or
films, pictures, maps, slides, graphics,
illustrations or similar audio or visual
items or devices,
• … and for paper copies larger than nine by
fourteen inches …
•

§ 610.021.1(2)
• .. shall include only …
– the cost of copies, …
– the cost of the disk, tape, or other medium
used for the duplication.
– AND …. [NEXT SLIDE …]

STAFF TIME & § 610.021.1(2)
• staff time,
– which shall not exceed the average hourly rate
of pay for staff of the public governmental
body required for
• making copies and
• programming, if necessary:
– If programming is required beyond the customary and
usual level to comply with a request for records or information,
the fees for compliance may include the actual costs of
such programming.

Notes on § 610.021.1(2)
• § 610.021.1(2) has no provision for “search, research
and duplication time,” for which different tiers of staff
pay rates might be necessary, depending on the task
complexity.
• These tasks seem to equate to “programming [the]
computer facilities” to provide “access” to electronic
information in .1(2). Staff costs for this are “average
hourly rate of pay for staff … required for making
copies and programming ….” It may still be a blend of
different staff time, so long as the task-on-grade is
“required” for compliance.

Special materials: § 610.021.1(2)
• Don’t forget these:
– Fees for maps, blueprints, or plats
• that require special expertise to duplicate
• may include the actual rate of compensation for
the trained personnel
• required to duplicate such maps, blueprints, or
plats.

A “Pro” utilizes this knowledge.
• A SUNSHINE LAW REQUEST IS AN OPPORTUNITY
FOR THE DISTRICT TO DEMONSTRATE
COMPETENCE IN BEING A SCHOOL DISTRICT
• Is it a request to access public records?
• Do we have the public record? Am I its
Custodian?
• If you can get it out in 3 days, great. If not, be
plausible and reasonable explaining why not.
• What’s been closed and under which section?
• What costs formula applies?
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